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RIFs:  PROCEDURAL 
ISSUES  AND  POST- 
TERMINATION 
RIGHTS 

Robert  E.  Phay 

THIS  IS  THE  THIRD  of  four  articles  on  reduction  in 
force  that  are  planned  for  the  School  Law  Bulletin.  The 
first  examined  the  causes  of  RIF,  and  the  second  dealt 
with  the  substantive  issues  of  retrenchment;  and  this  arti- 
cle will  look  at  the  procedural  issues  that  arise  when  there 
is  a  hearing  to  determine  whether  the  school  or  institution 
has  been  arbitrary  in  its  decision  to  lay  off  a  particular 
employee.  (A  more  complete  list  of  case  citations  on  this 
pssue  will  be  found  in  a  monograph  published  by  NOLPE 
this  fall.1)  The  fourth  article,  which  will  appear  in  the 
January  issue  of  the  Bulletin,  will  set  out  a  model  RIF 
policy. 

Many  RIF  cases  have  involved  procedural  questions 
about  how  the  reduction  in  force  was  carried  out.  These 
cases  fall  into  two  basic  categories  — those  that  have  been 
based  on  a  constitutional  claim  of  a  denial  of  procedural 
due  process  and  those  that  claim  that  a  procedure  pro 
■vided  by  state  statute,  collective  bargaining  contract,  or 
board  adoption  has  not  been  followed.  The  claim  of 
(failure  to  follow  required  statutory,  contract,  or  board 
procedures  is  fairly  straightforward;  the  constitutional 
claim  is  not,  and  it  deserves  special  comment  before  the 
'particular  types  of  procedural  issues  are  examined. 

The  best  examination  of  the  constitutional  issues  is 
Ifound  in  the  decision  of  Johnson  v.  Board  of  Regents,* 

(continued  on  page  6) 


l  condensed  version  of  the  RIF  monograph  appears  in  the  pro 
the  1979  NOLPE  convention.  See  R.  Phay.  Reduction  in  Force: 
\sary  Action  for  Many  Schools  in  the  1980s  in  School  Law  in 
iporarv  Society  11  (McGheheyed.  1980). 
77  F.  Supp.  227  (W.D.  Wis.  1974). 


FINANCING  THE 
PUBLIC  SCHOOLS: 

A  Review  of  Study 
Commission  Recommendations 

Charles  D.  Liner 

ONE  FUNDAMENTAL  PROBLEM  in  financing  a 
statewide  system  of  public  schools  is  that,  when  any  por- 
tion of  school  expenditures  is  financed  from  local 
revenues,  poor  jurisdictions  are  less  able  to  support 
education  expenses  and  almost  inevitably  spend  less  per 
pupil  from  local  resources  than  wealthy  jurisdictions. 
This  problem  has  received  serious  attention  in  most  states 
only  since  1971,  when  the  California  Supreme  Court,  in 
the  landmark  Serrano  v.  Priest  decision,  ruled  that  under 
the  California  constitution  the  quality  of  a  child's  educa- 
tion may  not  depend  on  the  wealth  of  the  local  school 
district  but  must  be  based  on  the  wealth  of  the  state  as  a 
whole.1  In  North  Carolina,  where  since  1868  the  State 
Constitution  has  required  the  General  Assembly  to  pro- 
vide a  "general  and  uniform  system  of  public  schools," 
the  problem  of  inequality  in  ability  to  finance  schools 
shaped  state  school  finance  policies  until  1931,  when  the 
state  assumed  basic  responsibility  for  financing  public 


The  author  is  an  economist  on  the  Institute  of  Government  faculty 
whose  field  includes  public  school  finance.  This  article  is  reprinted  from 
the  Fall  1980  issue  of  Popular  Government,  published  by  the  Institute  of 
Government. 

1.  96Cal.  Rptr.  601,487  P.2d  1241  (1971).  But  see  San  Antonio  In- 
dependent School  Dist.  v.  Rodriguez,  411  U.S.I  (1973),  in  which  the 
United  States  Supreme  Court  reversed  the  lower  court's  ruling  that  the 
Texas  system  of  finance  did  not  violate  the  equal  protection  clause  of 
the  Fourteenth  Amendment  to  the  U.S.  Constitution.  But  school 
finance  systems  in  other  states  have  been  challenged  as  violating  the 
state's  constitution  as  was  done  successfully  in  California  in  1971;  and  a 
number  of  states  have  reformulated  their  school  finance  systems  since 
that  time. 
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schools  and,  by  financing  most  of  the  operating  expenses, 
achieved  a  high  degree  of  equality  among  the  school 
units. 

Now,  for  the  second  time  in  eleven  years,  a  state  com- 
mission on  school  financing  (the  Governor's  Commission 
on  Public  School  Finance,  which  was  appointed  by 
Governor  Hunt  and  the  State  Board  of  Education  in 
1977)  has  called  attention  to  fiscal  disparity  among  school 
administrative  units  in  North  Carolina  and  has  recom- 
mended changes  in  the  state's  system  of  school  finance  to 
deal  with  the  problem.2  This  article  reviews  the  1979 
report  of  that  commission. 

North  Carolina  addressed  the  problem  of  fiscal 
disparities  in  school  finance  long  before  most  other  states, 
and  its  current  system  for  financing  the  schools  and  its 
approach  to  the  problem  of  inequality  differ  substantially 
from  those  in  other  states.  A  review  of  the  history  and 
current  status  of  the  state's  system  of  public  school 
finance  will  help  us  understand  the  issues  that  are  in- 
volved in  the  Commission's  recommendations. 

BACKGROUND 

As  an  earlier  Popular  Government  article3  pointed  out, 
two  basic  principles  have  guided  North  Carolina  school 
finance  policies.  First,  whereas  in  most  states  the  financ- 
ing of  public  education  has  been  regarded  as  primarily  a 
local  responsibility,  in  North  Carolina  it  has  been  con- 
stitutionally recognized  as  a  legitimate  state  function 
since  1776.  This  concept  has  been  strengthened  and 
broadened  until  today  the  financing  of  schools  is  consid- 
ered to  be  fundamentally  the  state's  responsibility.  In 
1839,  long  before  northern  states  began  providing  free 
public  schools,  North  Carolina  undertook  to  foster  and 
finance  a  free  public  school  system  through  a  direct  state 
aid  system.  In  1933  it  carried  this  principle  further  than 
any  other  state  had  done  by  assuming  responsibility  for  fi- 
nancing all  operating  expenditures  for  equal  eight-month 
school  terms  throughout  the  state.  Today  the  state  pro- 


2.  The  Governor's  Commission  on  Public  School  Finance.  Access  to 
Equal  Educational  Opportunity  in  North  Carolina  (Raleigh.  1979).  In 
1968  another  commission  also  reported  on  this  subject  —  Report  of  the 
Governor's  Study  Commission  on  the  Public  School  System  of  North 
Carolina  (Raleigh,  1968). 

3.  C.  Donald  Liner,  "Public  School  Finance,''  Popular  Government 
42,  no.  4  (Spring  1977).  12-19. 
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IN  GENERAL,  North  Carolina  law  makes  the 
state  responsible  for  the  large  majority  of  operating 
expenses  for  the  public  schools,  including  instruc- 
tional and  administrative  salaries,  operation  of 
plant,  and  student  transportation.  The  counties  are 
primarily  responsible  for  financing  certain  other 
costs,  including  capital  expenditures,  instructional 
supplies  and  equipment,  and  maintenance  of 
plant.  Each  county  has  a  county  school  ad- 
ministrative unit  that  operates  the  county's  public 
schools  and  may  have  one  or  more  other  "city" 
school  administrative  units,  though  no  city  either 
operates  or  finances  the  schools.  The  board  of 
county  commissioners  determines  the  level  of  the 
county's  support  for  the  schools  and  finances  its 
portion  from  its  general  tax  revenues.  The  voters  of 
the  geographical  area  served  by  either  a  county  or 
"city"  school  unit  or  part  of  a  county  unit  may  vote 
to  supplement  the  state  and  county  support  by  a 
special  property  tax  levied  only  within  that  area. 


vides  over  72  per  cent  of  nonfederal  operating  revenue 
for  public  schools.  Only  Alaska,  Hawaii,  and  New  Mex- • 
ico  provide  a  higher  proportion  of  revenues. 

The  second  principle  of  North  Carolina  school  finance 
policies  is  that  the  state  should  provide  a  prescribed  fe 
minimum  level  of  support  in  all  school  units.  The  laws  " 
that  established  the  state  school  system  in  1839  sought  to 
achieve  equality  of  support  among  the  units.  But  since 
1868,  when  for  the  first  time  the  State  Constitution  re- 
quired that  every  county  provide  a  school  term  of  at  least 
four  months,  the  state  has  not  sought  complete  equality 
but  rather  has  sought  to  ensure  that  all  school  units  pro- 
vide the  minimum  level  of  educational  services.  It  has  en- 
couraged the  local  supporting  units  to  supplement  state 
funds  with  local  revenues.  Recognizing  that  (a)  reliance 
on  local  support  inevitably  leads  to  inequality  in  local  ex- 
penditures per  pupil  because  wealthier  local  units  are 
better  able  to  supplement  state  funds  and  (b)  some  school 
districts  are  willing  to  tax  themselves  heavier  in  order  to 
have  better  schools,  since  the  early  1900s  the  state  has 
continuously  sought  to  reduce  inequality  by  increasing 
the  prescribed  minimum  level  of  financial  support. 

Although  the  state's  basic  policy  of  providing  a  i 
minimum  level  of  support  throughout  the  state  has  not 
changed  since  1868,  its  approach  to  achieving  this  goal 
went  through  a  fundamental  change  in  1931 .  In  the  years 
between  1868  and  1931  the  state  tried  to  ensure  a 
minimum  level  of  support  in  every  school  district  by  giv- 
ing state  aid  or  designating  state  tax  revenues  for  schools 
and  by  requiring  each  local  governmental  unit  with  L 
financial  responsibility  for  the  schools  to  provide  the^ 
balance  needed  to  achieve  that  level  of  support.  This  ap- 
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proach  was  thwarted  by  the  fundamental  problem  of  dif- 
ferences in  local  fiscal  ability.  Some  counties  were  so  poor 
I"  that  they  could  not  support  the  constitutionally  man- 
dated school  term  even  when  they  levied  the  maximum 
property  tax  rate  allowed  under  the  Constitution.  Despite 
increased  state  aid,  disparities  in  expenditures  — especial- 
'  ly  as  rural  and  city  school  units  are  compared  —  continued 
to  increase. 

In  an  attempt  to  reduce  these  disparities,  the  state  in- 
creased state  aid  to  all  schools.  In  1919,  for  example,  it 
began  paying  half  of  teachers'  salaries  for  the  minimum 
:  term,  which  was  increased  to  six  months  at  that  time. 
The  state  also  very  early  used  equalizing  grants  similar  to 
those  that  other  states  began  to  use  only  in  the  1970s.  In 
1901  it  established  by  appropriation  an  "equalization 
fund''  that  was  to  be  distributed  to  the  poorer  local  units 
1  to  help  them  finance  the  constitutionally  mandated 
school  term.  The  allocation  of  the  funds  was  changed  in 
1927  to  equalize  the  tax  effort  necessary  to  achieve  the 
minimum  term  — each  county  was  guaranteed  enough 
state  funds  to  finance  the  minimum  term  as  long  as  it 
levied  a  property  tax  for  schools  of  forty  cents  per 
$100  valuation.  This  measure  required  that  property 
assessments  be  equalized  by  the  State  Board  of  Equaliza- 
tion, which  was  established  in  1927  for  this  purpose.  The 
Equalization  Fund  was  used  until  1931,  when  the  state 
began  financing  almost  all  operating  expenses  of  the 
\  minimum  school  term  by  distributing  state  funds  through 
formulas  based  on  average  daily  membership. 

Since  1931,  when  the  Great  Depression  threatened  to 
close  schools,  the  state  has  provided  revenues  to  finance 
the  minimum  level  of  support,  which  has  been  defined 
|  not  only  by  the  length  of  term  but  also  by  the  numerous 
formulas  for  allocating  funds  to  school  units.  In  1933  the 
minimum  term  was  increased  from  six  to  eight  months, 
and  all  local  school  taxes  were  abolished.  Thus  in  that 
year  North  Carolina  achieved  what  no  other  state  had 
achieved  — a  system  of  complete  equality  among  the 
school  units  in  school  finance.  This  equality  was  short- 
lived, however,  because  in  1933  counties  and  city  school 
districts  were  authorized  to  re-enact  school  taxes,  and  a 
few  of  them  that  sought  better  schools  than  the  state  was 
willing  to  support  immediately  began  to  supplement  state 
funds.  As  the  state  recovered  from  the  Depression  and 
entered  the  prosperous  post  war  era,  more  and  more 
local  units  began  to  supplement  state  funds.  Thus  over 
the  years  the  state's  share  of  total  state  and  local 
operating  funds  has  fallen  to  72  per  cent. 

The  Governor's  Commission  report  emphasizes  the  fact 
that  North  Carolina  is  one  of  only  two  states  (the  other  is 
Hawaii)  that  do  not  have  equalizing  provisions  in  their 
grant  allocation  formulas.  This  absence  is  misleading  and 
~  ironic  because  North  Carolina  pioneered  in  equalizing 
P  financial  support  of  the  schools  throughout  the  state,  has 
carried  equalization  further  than  other  states,  and  cur- 


rently equalizes  by  redistributing  state  tax  revenues  from 
wealthy  jurisdictions  to  poor  ones  to  provide  a  high  basic 
level  of  school  support  regardless  of  local  fiscal  ability. 
States  that  rely  primarily  on  local  units  for  public  school 
financing,  as  North  Carolina  did  before  1931,  must  use 
equalizing  grants  if  they  are  to  reduce  disparities  in  the 
funds  available  to  the  schools  in  poor  and  wealthy 
jurisdictions.  For  North  Carolina,  the  issue  is  not  whether 
state  funds  should  be  used  to  reduce  disparities  in  school 
finance  that  are  due  to  differences  in  local  units'  fiscal 
ability  — the  North  Carolina  system  does  this  already,  and 
as  a  result  disparities  in  school  expenditures  in  North 
Carolina  are  substantially  smaller  than  in  most  other 
states.  Rather,  the  primary  issue  is,  first,  whether  the 
basic  level  of  support  is  sufficient  to  guarantee  every  child 
an  "adequate"  educational  opportunity;  and,  second, 
whether  the  state  should  equalize  the  local  units'  ability  to 
supplement  the  basic  level  of  state  financial  support. 

THE  GOVERNORS  COMMISSION  REPORT 

Although  the  Commission's  report  deals  with  a  number 
of  school  finance  issues,  its  main  concern  is  whether  the 
state  should  equalize  the  local  units'  ability  to  supplement 
state  funds,  and  its  most  important  recommendation  is 
that  the  state  should  do  so.  The  Commission  recom- 
mended that  (a)  the  state  continue  to  provide  a  high  level 
of  basic  support  through  what  it  calls  a  basic  aid  fund, 
but  (b)  an  equalization  fund  be  established  to  more  near- 
ly equalize  the  local  units'  ability  to  supplement  the  basic 
aid  funds.  Appropriations  to  the  equalization  fund  would 
be  distributed  to  local  units  according  to  their  fiscal 
capacity  and  their  "effort"  in  supplementing  basic  aid 
funds.  Effort  would  be  measured  by  an  index  of  fiscal 
capacity  based  on  each  local  unit's  property  tax  base,  its 
sales  tax  collections,  and  its  contributions  to  the  state's 
General  Fund  (use  of  the  property  tax  base  would  require 
that  the  state  equalize  property  tax  assessments  among 
counties).  Under  this  system  all  units,  in  order  to  obtain 
equalization  funds  from  the  state,  would  be  required  to 
supplement  state  funds  with  local  tax  revenues,  but 
through  the  equalization  fund  the  state  would  equalize 
their  ability  to  supplement  by  providing  more  money  to 
the  poorer  units. 

The  Commission's  recommendation  for  an  equaliza- 
tion fund  is  based  on  several  findings.  First,  the  Commis- 
sion noted  that  although  the  state  finances  a  higher  pro- 
portion of  school  expenses  than  most  other  states,  local 
units  do  contribute  substantial  amounts  of  money  from 
local  revenues.  In  1978-79,  local  funds  for  operating  ex- 
penses amounted  to  over  $403  million,  or  24  per  cent,  of 
total  operating  expenditures  (this  proportion  had  in- 
creased from  18.6  per  cent  only  five  years  earlier).4  But 


4.    North  Carolina  Department  of  Public  Instruction.  Statistical  Pro- 
file, North  Carolina  Public  Schools  (Raleigh.  May  1979). 
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much  of  the  total  amount  comes  from  a  few  large  urban 
counties— Cumberland,  Durham,  Forsyth,  Guilford, 
Mecklenburg,  and  Wake  accounted  for  almost  40  per 
cent  of  total  local  expenditures  for  schools  in  1978-79. 
Expenditures  of  local  funds  per  pupil  varied  from  $1 15  in 
Saint  Pauls  (Robeson  County)  to  $725  in  Chapel  Hill- 
Carrboro  (Orange  County).  Second,  the  Commission 
noted  that  fiscal  ability  varies  greatly  among  the  local 
units.  County  fiscal  ability,  as  measured  by  adjusted 
property  valuation  per  pupil,  varies  from  3.0  times  the 
state  median  in  Brunswick  County  to  0.5  times  the  state 
median  in  Robeson  County.  Third,  the  Commission 
found  that  the  school  units  that  have  more  funds  per 
pupil  tend  to  have  more  foreign  language  courses, 
cultural  arts  programs,  and  programs  for  exceptional 
children;  they  also  tend  to  hire  more  teachers  with  local 
moneys  and  to  provide  more  salary  supplements  for 
teachers  and  administrators. 

A  CRITIQUE 

The  analysis  on  which  the  Commission  bases  its  recom- 
mendation for  an  equalization  fund  raises  some  impor- 
tant questions. 

The  recommended  system  of  finance  would  be  very  at- 
tractive if  school  expenditures  were  financed  solely  from 
state  and  local  funds.  The  state  would  finance  a  basic 
program  of  education  in  every  school  unit  through  the 
basic  aid  fund,  and  all  local  units  would  be  equally  able 
to  supplement  these  funds  in  order  to  provide  additional 
programs  of  their  choice.  But  the  Commission's  report 
almost  completely  ignores  the  role  of  federal  funds;  it 
concentrates  solely  on  the  disparities  in  expenditures  that 
are  due  to  variations  in  local  expenditures  and  ignores  the 
fact  that  the  distribution  of  federal  funds  tends  to  some 
extent  to  offset  these  disparities. 

Table  1  shows  average  expenditures  per  pupil  by 
source  of  funds  for  county  units  according  to  per  capita 
income  (only  county  units  are  included  in  the  comparison 
because  per  capita  income  data  are  not  available  for  city 
school  units).  Except  for  the  six  counties  with  highest  per 
capita  income,  average  total  expenditures  per  pupil  do 
not  increase  with  per  capita  income  because  federal  ex- 
penditures per  pupil  tend  to  offset  the  higher  local  expen- 
ditures of  more  affluent  counties.  Indeed,  there  is 
relatively  little  difference  in  average  total  expenditures 
for  counties  at  different  income  levels.  Avery,  the  poorest 
county,  had  higher  total  expenditures  per  pupil  than  five 
of  the  twelve  counties  in  the  second  highest  income  class; 
half  the  counties  in  which  total  expenditures  exceeded 
$1,400  per  pupil  were  in  the  two  lowest  income  classes. 
Similarly,  the  average  number  of  teaching  positions  sup- 
ported by  both  federal  and  local  funds  (expressed  as  a 
percentage  of  state-funded  teaching  positions)  does  not 
increase  with  per  capita  income  because  poorer  school 


districts  have  federally  funded  positions  that  offset  the 
larger  number  of  teachers  locally  financed  in  the 
wealthier  units.  There  is  also  relatively  little  difference  in 
pupil-teacher  ratios  in  the  lowest  and  highest  income 
counties. 

While  federal  funds  do  not  directly  compensate  for  dif- 
ferences in  fiscal  capacity  or  enable  the  poor  units  to  pro- 
vide all  the  supplemental  programs  that  the  wealthy  units 
can  provide,  they  do  finance  important  educational  pro- 
grams that  in  wealthy  units  would  have  to  be  financed 
from  local  funds,  and  they  tend  to  equalize  expenditures 
in  poorer  and  wealthier  units.  The  need  to  equalize  local 
ability  to  supplement  state  funds  should  therefore  be 
assessed  in  terms  of  federal  as  well  as  state  and  local 
financial  support. 

The  Commission's  finding  that  poor  school  units  tend 
to  provide  fewer  salary  supplements  and  to  have  fewe 
foreign  language  and  cultural  arts  courses  and  fewer  pro- 
grams for  exceptional  students  raises  further  questions. 
First,  do  poorer  school  districts  have  the  same  need  as 
wealthier  districts  to  provide  salary  supplements?  Just  as 
North  Carolina  pays  teachers  less  than  New  York,  where 
prevailing  wage  and  salary  levels  and  the  cost  of  living  are 
higher,  so  rural  counties  in  North  Carolina  may  not  have 
to  pay  as  much  as  Charlotte- Mecklenburg  or  Greensboro 
in  order  to  attract  and  hold  good  teachers.  In  fact,  salary 
supplements  might  be  regarded  as  necessary  to  adjust 
state-schedule  salaries  for  differences  in  prevailing  salary 
levels  and  cost-of-living  differences  between  rural  and  ur- 
ban areas  (although  some  sparsely  settled  areas  may  have 
to  pay  high  salaries  to  attract  good  teachers  because  of 
their  isolation). 

Second,  is  the  failure  of  some  poor  school  units  to  pro- 
vide foreign  language  and  cultural  arts  programs  due  to 

Table  1 

1977-78  Per  Pupil  Expenditures  in 

North  Carolina  County  School  Units 

in  Relation  to  Per  Capita  Income 


Mean  expend 

ures 

per  ADM 

Ave   total 

Estimated  1976 

No. 

by 

ource  of  funds 

expend. 

per  capita  income 

State 

Fed. 

Local 

per  ADM 

J3.000-JS.999 

12 

J904 

J217 

J198 

$1,319 

J4.000-J4.499 

20 

908 

226 

230 

1,364 

J4.500J4.999 

20 

846 

176 

252 

1.274 

J5.000-J5.499 

30 

833 

154 

275 

1,262 

J5.500-J5.999 

12 

832 

149 

258 

1,239 

J6.000  or  more 

6* 

848 

131 

418 

1.397 

City  school  units 

45 

851 

181 

333 

1.364 

Average  daily  membership. 

Three  of  these   units   are   large   consolidated   units— Wake,    Forsyth,    and 
lotte  Mecklenburg:   the  other  three  units  are  Durham,   Guilford,   and  Polk 


' 
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I  inability  to  pay  for  them  or  to  local  preferences?  If  local 
r|  preference  is  the  explanation,  giving  these  school  units 
I  i  more  money  that  they  may  spend  as  they  choose  may  not 
1  result  in  more  foreign  language  and  cultural  arts  pro- 
grams in  these  units. 

Still  another  question  is  whether  the  proposed  equal- 
ization scheme  would  indeed  reduce  disparities  in  the 
financing  of  schools  from  one  county  to  another.  A  study 
of  reformed  school  finance  systems  in  California,  Florida, 
Kansas,  Michigan,  and  New  Mexico  made  by  the  Rand 
Corporation  in  1979  found  that  although  the  reforms, 
which  were  designed  to  reduce  disparities  in  per- pupil 
spending,  led  to  more  spending  and  more  nearly  equal 
property  tax  rates,  they  did  little  to  reduce  disparities  in 
spending  between  poor  and  wealthy  school  districts.5  Of 
particular  interest  is  the  finding  that  reform  did  little  to 
equalize  per-pupil  instructional  expenditures,  apparently 
because  of  the  school  districts'  tendency  to  allocate  any 
additional  funds  for  noninstructional  purposes. 

The  final  and  most  fundamental  question  is:  What 
constitutes,  or  should  constitute,  equality  in  school  fi- 
nance? Should  school  expenditures  (adjusted  for  dif- 
ferences in  costs  and  needs)  be  equal  in  all  school  units? 
This  criterion  would  require  that  the  state  finance  all 
operating  expenses,  including  those  now  financed  by  fed- 
eral funds,  and  that  school  units  not  be  allowed  to  supple- 
ment state  funds.  This  criterion  was  rejected  in  1933  even 
■  when  the  state  assumed  responsibility  for  operating  ex- 
.  penses  of  the  schools:  The  state  allowed  local  units  to  sup- 
plement state  funds,  and  this  practice  immediately  led  to 
inequalities  in  expenditures. 

As  we  have  seen,  since  1868  the  state's  financing  policy 
has  not  been  aimed  at  absolute  equality.  Rather,  it  has 
sought  to  provide  a  basic  level  of  financial  support  in  all 
school  units  while  allowing— in  fact,  encouraging  — local 
units  to  supplement  state  funds.  The  state's  approach  to 
inequality  in  fiscal  ability  and  expenditures  has  been  to 
use  increased  state  revenues  to  increase  the  basic  level  of 
state  support.  Although  this  policy  has  not  specifically 
sought  equality  in  expenditures,  it  has  produced  a  con- 
siderable degree  of  equality  because  the  basic  level  of  sup- 
port is  high  and  because  federal  expenditures  partly  off- 
set disparities  in  local  expenditures  to  some  extent  (as 
Table  1  shows). 

The  Commission's  recommended  change  is  based  on  a 
different  idea  of  equality  — that  is,  all  school  units  should 
have  an  equal  opportunity  to  finance  school  programs 
above  the  level  financed  by  the  state.  Even  though  the 
Commission  failed  to  consider  the  equalizing  effect  of 
federal  expenditures,  its  idea  of  equality  is  an  appealing 
one.  Should  the  poorest  school  units  not  have  the  same 


|  5.  StephenJ.  Carroll.  The  Search  for  Equity  m  School  Finance:  Sum- 
mary and  Conclusions  (Santa  Monica:  The  Rand  Corporation.  March 
1979). 


opportunity  as  the  wealthiest  unit  to  have  additional 
teachers,  higher  teacher  salaries,  or  even  fancy  band  uni- 
forms? Even  if  the  poorer  units  already  have  additional 
teachers  who  are  supported  by  federal  funds,  should  they 
not  be  able  to  choose  which  types  of  teachers  they  want  to 
have? 

The  Commission's  criterion  and  its  recommended 
system  of  school  finance  are  not  inconsistent  with  tradi- 
tional policies  or  with  the  present  system  of  finance.  In 
fact,  as  mentioned  earlier,  North  Carolina  pioneered  in 
using  equalizing  state  grants  (although  they  were  used  to 
bring  expenditures  in  poor  units  up  to  the  prescribed 
basic  level  of  support  rather  than  to  allow  them  to  go 
above  this  level).  The  problem  is  that  implementing  the 
Commission's  recommendation  would  require  substantial 
amounts  of  additional  money  to  pay  for  the  equalizing 
grants.  The  Commission  estimated  that  equalizing  local 
fiscal  ability  at  the  level  of  expenditures  exceeded  by  only 
the  top  2  per  cent  of  school  units  (that  is,  at  the  98th 
percentile)  would  require  $161  million  — an  18  per  cent 
increase  in  state  funding;  it  recommended  initial  fund- 
ing, however,  at  about  $60  million.  Whatever  amount  of 
money  is  involved,  the  essential  question  is  whether  that 
amount  should  be  spent  to  equalize  the  ability  of  local 
units  to  supplement  state  funds  as  they  wish  or  whether  it 
should  be  used  to  increase  the  level  of  state  funds 
available  in  all  units  to  finance  a  prescribed  basic  pro- 
gram of  education. 

Although  the  Commission  recommends  that  the  state 
"adhere  to  and  strengthen  its  provision  of  a  high  level  of 
basic  school  support  from  taxes  collected  at  the  state 
level,"  it  does  not  explore,  as  an  alternative  to  its  recom- 
mended equalization  fund,  use  of  the  additional  funds  to 
increase  the  level  of  basic  school  support  as  a  means  of 
reducing  inequality.  Yet  if  the  main  concern  about  the 
present  disparities  in  local  finance  is  that  poor  school 
units  are  not  providing  adequate  foreign  language  or 
cultural  arts  programs  or  perhaps  other  components  of 
an  adequate  educational  program,  the  most  direct  way  to 
ensure  that  the  missing  programs  are  provided  is  to 
finance  them  directly  through  state  formula  grants. 
Another  alternative  is  for  the  state  to  pay  for  programs 
that  are  currently  mandated  by  the  state  but  not  entirely 
financed  by  the  state.  Local  funds  would  then  be 
available  for  other  uses. 

Unfortunately,  though  the  Commission  devotes  a  largt 
portion  of  its  report  to  analyzing  costs  of  programs  in  the 
proposed  basic  aid  fund  and  recommends  a  change  to  a 
more  flexible  allocation  system  tied  to  educational  pro- 
grams rather  than  to  line-items,  it  does  not  address  the 
fundamental  question  of  which  types  of  programs  should 
be  financed  through  the  basic  aid  fund  and  which  should 
be  left  to  local  discretion.  (Since  the  report  was  written, 
however,  the  State  Department  of  Public  Instruction  has 
been  working  to  define  a  basic  education  program.)  Fur- 
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thermore,  the  report  does  not  provide  an  analysis  that 
would  help  us  evaluate  alternative  approaches  to  reduc- 
ing disparities  in  school  services  or  programs. 

North  Carolina  has  led  the  nation  in  centralizing 
responsibility  for  school  finance  and  in  equalizing  school 
finance,  but  the  increasing  tendency  in  North  Carolina  to 
support  school  expenditures  from  local  revenues  may  be 
leading  to  greater  disparities  in  financing  from  one  school 
district  to  another  at  a  time  when  other  states  are  moving 
to  reduce  inequalities  in  this  area.  However  one  views  the 
Commission's  recommendations  on  ways  to  reduce  dis- 
parities, the  Commission  has  performed  a  valuable  public 
service  by  calling  attention  once  again  to  the  funda- 
mental problem:  Local  financing  of  schools  leads  almost 
inevitably  to  disparities  in  local  school  expenditures. 


UPCOMING  INSTITUTE 
SCHOOL  LAW  CONFERENCES 

Community  and  Technical  Colleges  Law  Con- 
ference. November  5-6,  1980,  at  the  Institute 

School  Attorneys  Conference.  January  30-31, 
1981,  at  the  Institute 

School  Law  Conference  for  Board  Members  and 
Administrators.  March  19-20,  1981,  at  the  In- 
stitute 


RIFs:  PROCEDURAL 

ISSUES  AND 

POST-TERMINATION 

RIGHTS 

which  involved  faculty  layoffs  by  the  University  of 
Wisconsin's  Board  of  Regents.  The  federal  district  court 
judge  begins  the  opinion  by  saying  that  if  a  "property 
right"  protected  by  the  U.S.  Constitution  is  found  to  ex- 
ist, then  it  is  the  due  process  clause  of  the  Fourteenth 
Amendment,  not  state  law,  that  determines  the  "minimal 
procedural  protection  which  must  attend  termination  or 
layoff."3  Since  both  tenured  employment  and  term  em- 
ployment during  a  contract  period  constitute  a  property 
right,  the  question  is  what  type  of  procedural  process 
must  the  school  afford  before  it  terminates  the  employ- 
ment contract.4  The  court  concluded,  after  distinguish- 
ing discharge  for  cause  (inadequate  performance  or  im- 
permissible conduct)  from  layoff  because  of  enrollment 
decline,  that  the  Fourteenth  Amendment  requires  only 
those  procedures  that  are  necessary  to  provide  the  ten- 
ured teacher  who  is  to  be  laid  off  a  "fair  opportunity"  to 
protect  himself  from  a  termination  or  layoff  that  is  "whol- 
ly arbitrary  or  unreasonable."  The  court  also  added  that 
when  a  court  attempts  to  define  what  is  minimally  re- 
quired, it  "must  take  into  account  not  only  the  interest  of 


S.  Id.  at  235. 

4.  If  the  enrollment  decline  or  financial  exigency  results  in  the 
nonreappointment  of  only  nontenured  teachers,  neither  notice  nor  a 
hearing  need  be  given  because  no  property  right  is  involved.  See  Du 


the  teacher  but  the  institutional  context."  Courts  usually 
have  been  sensitive  to  institutional  concerns. 

The  following  examination  of  procedural  issues  is 
based  primarily  on  state  cases  that  determine  whether  a 
particular  statutory  or  board  provision  has  been  complied 
with  in  the  RIF  procedures.  Although  the  RIF  procedures 
vary  from  state  to  state  and  even  among  districts  in 
the  same  state  when  board  regulations  and  collective  I 
bargaining  contracts  vary,  a  representative  group  of  these 
cases  illustrate  the  basic  type  of  procedural  issues  that  the 
school  may  confront.  In  states  that  require  the  discharge- 
for- cause  procedure  to  be  used  for  layoff,  most  of  these 
issues  are  resolved  by  the  statute.  Thus  in  North 
Carolina,  if  employment  termination  results  from  a 
decrease  in  positions  because  of  district  reorganization  or 
decreased  enrollment,  the  Teacher  Tenure  Act  [G.S. 
115-142(e)(l)(0]  requires  the  complete  observance  of  the 
elaborate  requirements  of  a  dismissal  for  cause.  Since  ter- 
mination for  financial  exigency  is  not  mentioned  in  the 
statute,  presumably  a  layoff  for  this  reason  need  only 
comply  with  the  less  strenuous  requirements  of  pro- 
cedural due  process,  although  I  would  recommend  that 
the  dismissal  procedures  prescribed  by  the  Tenure  Act  be 
used  in  this  situation  too.5 


Corbier  v.  Board  of  Su 
(E.D.  La.  1974) 


pervisors  of  La.  State  Univ..  386  F.  Supp.  202 


5.  Although  the  North  Carolina  tenure  act  does  not  include  finan- 
cial exigency  or  eliminaton  of  a  position  among  the  permissible  reasons 
for  terminating  employment,  the  contract  forms  used  for  all  public 
school  "professional"  employees  do  include  them.  The  contract  form 
provides  that  the  employment  of  persons  to  fill  state-supported  positions 
is  subject  to  the  allotment  of  personnel  by  the  State  Board  of  Education 
and  that  the  amount  of  salary  paid  from  state  funds  is  to  be  within  the 
allotment  of  funds  made  to  local  school  districts  by  the  state.  It  further 
provides  that  federal  and  locally  supported  positions  are  "subject  to  the 
availability  of  federal  and  local  funds"  and  that  "when  the  position  for  | 
which  the  employee  is  employed,  whether  State,  federal,  or  locally-  M 
supported  position  is  terminated  this  contract  shall  be  terminated." 
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;  1.  Timely  Notice.  It  is  critical  that  the  board  comply 
'  with  statutory  requirements  of  giving  timely  notice.  For 

(example,  a  Seattle  school  board,   faced  with  declining 

'  enrollment  and  a  financial  emergency  after  the  voters  re- 
jected a  special  tax  levy,  failed  in  its  attempt  to  transfer 
certificated  administrative  employees  to  teaching  posi- 
tions because  it  did  not  comply  with  the  statutory  notice 
requirements.6  The  Washington  statute  required  notice 
of  nonreappointment  for  any  reason  to  be  given  by  April 
15;  otherwise  it  was  "conclusively  presumed"  that  the 
employee  had  been  rehired.  The  board's  notice  was  not 
given  to  the  plaintiffs  until  June.  The  state  supreme  court 
said  that  the  school  district  was  bound  by  the  statutory 
date  of  April  15  and  had  to  continue  the  administrators 
at  their  former  positions  with  no  reduction  in  pay.  The 

'  result  would  probably  have  been  different,  however,  if 
the  board  had  been  able  to  show  that  it  was  financially 
impossible  to  honor  the  plaintiffs'  contracts.  The  court 
noted  that  the  record  contained  no  such  evidence. 

The  Michigan  Court  of  Appeals  upheld  a  different 
result:  It  refused  to  require  a  school  board,  in  a  layoff,  to 
comply  with  the  statutorily  mandated  notice  requirement 
for  nonreappointment  because  of  unsatisfactory  work.7 
The  court  said  that  the  notice  requirement  did  not  apply 
because  the  teachers  were  being  laid  off  for  economic 
reasons.  Unlike  the  situation  in  the  Seattle  case,  there  was 
no  question  of  financial  exigency  — state  aid  had  been 

|  reduced  by  $292,000,  all  extracurricular  activities  had 

I  been  eliminated,  and  three  tenured  teachers  had  been 
discharged  in  addition  to  the  probationary  teachers  who 

,  were  not  reappointed. 

:  One  consequence  of  negative  decisions,  like  the  one  in 
the  Seattle  case  noted  above,  is  that  some  school  boards 
are  giving  notice  in  the  spring  to  more  teachers  than  they 

i  otherwise  would  in  order  not  to  be  stuck  with  unneeded 
teachers  the  following  fall  if  enrollments  drop  below 
school  estimates.  This  practice  of  overestimating  the 
losses  is  an  understandable  but  unfortunate  aspect  of 
retrenchment.  It  creates  great  anxiety  among  proba- 
tionary teachers  who  have  to  live  with  the  pink  slip  in  the 
spring  and  a  hoped-for  re-employment  the  following  fall. 
2.  Notice  of  Reason.  Notice  of  the  reasons  for  an  ac 
tion  that  substantially  affects  a  constitutionally  protected 
property  right  is  a  basic  requirement  of  procedural  due 
process.  As  the  court  in  Johnson  said,  minimal  proced- 
ures include  furnishing  each  plaintiff  with  a  "reasonably 
adequate"  written  statement  of  the  basis  for  the  initial 
decision  to  lay  off.  Further,  the  employee  to  be  laid  off 
must  be  given  a  "reasonably  adequate"  description  of 
how  the  decision  was  made  and  a  "reasonably  adequate" 


disclosure  of  the  information  and  data  on  which  the 
decision-makers  relied.8  Although  notice  must  be  given, 
the  detailed  type  of  notice  required  in  a  discharge  for 
cause  is  not  necessary. 

Few  of  the  suits  challenging  the  procedure  used  to  lay 
off  have  based  the  challenge  on  a  constitutional  argu- 
ment.9 Instead  they  have  been  based  on  state  statutory  or 
local  board-adopted  requirements,  and  the  results  show 
that  the  degree  of  specificity  required  in  the  notice  differs 
from  statute  to  statute  and  from  district  to  district  when 
the  statute  does  not  specify.  And  sometimes  neither 
statute  nor  local  board  regulations  specify  what  notice  is 
to  be  given  in  a  RIF.  In  this  situation  courts  usually  state 
that  the  teachers  are  entitled  to  notice  but  not  the  higher 
level  of  protection  afforded  in  the  type  of  notice  required 
in  a  discharge  for  cause.  This  distinction  is  made  because 
an  employee  needs  greater  specificity  of  the  charges  in 
order  to  defend  himself  adequately  when  the  discharge  is 
based  on  his  character  or  on  the  quality  of  his  profes- 
sional service.10  In  a  decision  by  the  Washington  Supreme 
Court,  however,  the  school  board's  failure  to  specify 
either  its  reasons  or  its  criteria  in  selecting  the  plaintiff  for 
nonrenewal  in  a  retrenchment  action  resulted  in  inade- 
quate notice  that  denied  the  teacher  her  constitutional 
rights  to  a  fair  hearing."  The  school's  notice  had  told  the 
teacher  only  that  it  was  consolidating  two  grades  and 
therefore  had  to  eliminate  one  teaching  position.  A  major 
factor  in  the  court's  finding  of  inadequate  notice  was  the 
fact  that  the  riffed  teacher  had  taught  in  the  district  for 
seventeen  years  while  the  other  teacher  who  could  have 
been  terminated  but  was  retained  had  taught  for  only 
four  years.  The  school's  notice  did  not  mention  the 
degree  of  consideration  that  it  gave  to  seniority.  Without 
this  information,  the  court  said,  the  riffed  teacher  had  no 
reasonable  opportunity  to  challenge  the  board's  decision. 

In  a  more  recent  decision,  however,  the  same  court 
found  that  the  phrase  "reasons  of  economy"  in  the  letter 
of  nonrenewal  adequately  informed  the  recipients  of  the 
probable  cause  for  their  nonrenewal.12  It  said  that 
neither  the  statute  nor  constitutional  requirements  of  due 


8.  Johnson  v.  Board.  377  F.  Supp.  227.  240  (WD.  Wis.  1974). 

9.  But  see  Bignall  v.  North  Idaho  College,  538  F.2d  243  (9th  Cir. 
1976),  in  which  the  court  found  that  the  plaintiff  who  had  been  laid  off 
because  of  financial  exigency  had  not  been  given  the  constitutionally  re- 
ion.  The  court  said  that 


.red 


of  the  reason  for  the 


6.  Barnes  v.  Seattle  School  Dist.  No.  1.  88  Wash.  2d  483.  563  P.2d 
199(1977) 

7.  Boyce  v.  Board  of  Educ.  76  Mich.  App.  526.  257  N.W.2d  153 
(1977). 


although  the  teacher  probably  knew  that  the  action  was  related  to  the 
college's  financial  difficulties,  notice  by  inference  (through  conversa- 
tions with  others  and  in  the  faculty  bulletin)  is  inadequate  for  a  de  facto 
tenured  faculty  member.  The  court  concluded,  however,  that  the  trial 
court  hearing  at  which  the  termination  reasons  were  made  clear  cor- 
rected the  procedural  error. 

10.  Steeby  v.  School  Dist.,  56  Mich.  App.  395,  224  N.W.2d  97 
(1974). 

11.  Williams  v.  Board  of  Directors,  10  Wash.  App.  579.  519  P. 2d  15 
(1974).  Accord,  Thayer  v.  Anacortes  School  Dist..  81  Wash.  2d  709, 
504  P.2d  1130(1972). 

12.  Diedrick  v.  School  Dist.  81.  87  Wash.  2d  598.  555  P.2d  825 
(1976).  Injordahl  v.  Independent  School  Dist.  Not129.  302  Minn.  286. 
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process  with  respect  to  notice  require  the  board  to  state 
each  element  of  the  criteria  in  the  selection. 

3.  Hearing  on  Termination.  As  with  notice,  an  oppor- 
tunity to  respond  to  the  reasons  for  the  layoff  is  an  essen- 
tial aspect  in  affording  procedural  due  process.  The  court 
in  Johnson  said  that  the  Fourteenth  Amendment  protects 
a  tenured  teacher  (or  a  probationary  teacher  in  the  mid- 
dle of  a  contract)  from  a  termination  or  layoff  that  is 
made  for  a  constitutionally  impermissible  reason  (such  as 
the  exercise  of  constitutionally  protected  speech  or  be- 
cause of  race,  religion,  or  national  origin)  or  a  termina- 
tion that  is  "wholly  arbitrary  or  unreasonable."  The  re- 
quired protection  includes  the  type  of  notice  discussed 
above  and  a  fair  hearing  on  those  reasons.13 

Saying  that  a  hearing  must  be  offered  in  a  RIF  does  not 
answer  all  the  questions  that  have  arisen.  Some  teachers 
have  claimed  that  a  teacher  who  may  be  laid  off  has  a 
right  to  participate  in  the  early  decisions  affecting  the 
RIF,  such  as  what  type  of  program  should  be  reduced  or 
eliminated  and  the  subject  areas  in  which  the  cut  should 
be  made.  The  riffed  faculty  in  the  Johnson  case  made 
such  a  claim,  but  it  was  clearly  rejected  by  the  court. 
Only  at  the  ultimate  stage  of  the  decision-making  pro- 
cess—when specific  teachers  are  selected  for  layoff— is  a 
hearing  required  or  appropriate.  Not  until  that  time  does 
the  process  become  "adjudicatory."  At  this  point  "con- 
stitutional due  process  does  require  a  fair  opportunity  to 
make  a  showing"  on  whether  the  termination  was  imper- 
missibly based  or  was  wholly  arbitrary  or  unreasonable. 

Claims  of  being  denied  a  statutorily  guaranteed  hear- 
ing were  raised  in  two  Pennsylvania  suits  by  laid-off 
teachers.  In  one  case  the  intermediate  appellate  court 
held  that  the  statute  required  the  school  district  to  give 
the  teacher  a  hearing  to  test  the  propriety  of  suspending  a 
tenured  employee  because  of  declining  enrollment.14  The 
same  court  in  a  later  case  also  held  that  the  statutory- 
hearing  requirement  applied  even  though  "the  cause  for 
the  suspension  here,  curtailment  of  an  educational  pro- 
gram, is  a  policy  decision  exclusively  within  the  province 
of  the  Board."15 


4.  Established  RIF  Procedures.  Some  laid-off  teachers 
have  argued  that  procedural  due  process  requires  the  \j 
school  to  establish  procedures  for  determining  fiscal  and 
programmatic  needs  of  the  institution  and  to  inform  the 
faculty  what  those  procedures  are  so  that  the  faculty  can 
test  whether  material  deviation  from  those  procedures 
has  occurred.  In  thejohnson  case,  in  which  this  claim  was 
made,  the  court  said  that  the  Fourteenth  Amendment 
did  not  require  the  institution's  administrators  to 
establish  such  procedures.  Furthermore,  if  the  school 
chooses  to  establish  such  procedures  the  federal  Constitu- 
tion "did  not  forbid  material  deviation  from  these  pro- 
cedures." It  concluded: 

Whether  to  establish  such  procedures,  and  whether 
to  permit  material  deviations  from  them,  were  mat- 
ters for  the  state  government  to  decide.  The  Four- 
teenth Amendment  did  not  require  that  the  plain- 
tiffs be  afforded  a  hearing  on  these  matters.16 

5.  Failure  to  Follow  Established  Procedures.  The 
preceding  paragraph  stated  that  (1)  a  school  may 
establish  RIF  procedures  after  the  event  that  caused  a 
layoff  i.e.,  it  is  not  legally  necessary  to  have  a  procedure 
in  place  before  the  event  occurs;  and  (2)  if  the  board 
adopted  regulations  governing  such  an  event,  it  may 
change  them  at  any  time  until  the  event  happens.  What 
the  board  may  not  do,  however,  is  fail  to  comply  with 
state  statutes17  or  with  its  own  established  regulations 
once  they  have  been  invoked,18  unless  both  parties  agree 
to  altering  them.  In  a  case  involving  the  termination  of  a 
tenured  faculty  member's  employment  at  the  University 
of  Alaska,  the  university  told  the  laid-off  faculty  member 
that  it  would  follow  the  institution's  discharge-for-cause 
procedures  at  the  hearing  he  requested  on  the  elimina 
tion  of  his  position.  Because  the  university  committee 
failed  to  follow  explicitly  the  hearing  procedure  it  prom 
ised,  the  court  ordered  his  reinstatement.19  This  require 
ment  on  the  educational  institution  was  directly  ad 
dressed  by  a  California  federal  district  court  in  a  cas 


225  N.W.2d  224  (1974),  the  Minnesota  Supreme  Court  approved  a 
brief  general  statement  of  notice  to  the  laid-off  teacher  in  a  statute  that 
required  the  notice  of  termination  to  be  "in  reasonable  detail."  Id.  at 
227-28. 

13.  University  of  Alaska  v.  Chaurin,  521  P.2d  1234,  1237  (Alaska 
1974),  in  which  the  Alaska  Supreme  Court  said  that  the  due  process 
clause  of  the  federal  Constitution's  Fourteenth  Amendment  entitled  a 
tenured  faculty  member  to  a  hearing  on  his  discharge  for  financial  ex- 
igency. See  also  Dicello  v.  Board  of  Directors,  33  Pa.  Commw.  Ct.  39, 
350  A. 2d  944  (1977),  upholding  the  right  of  a  nontenured.  temporary 
elementary  school  guidance  counselor  to  a  hearing  before  the  board 
could  dismiss  her  after  the  board  abolished  her  position  for  budgetary 
reasons. 

14.  Berger  v.  School  Dist.  of  Erie,  29  Pa.  Commw.  Ct.  313,  370  A. 2d 
1244(1977). 

15.  Kodish  v.  Spring-Ford  School  Dist.,  29  Pa.  Commw.  Ct.  643,  373 
A.2d  124  (1977). 


18.  Most  state; 
teacher  each  year 
These  forms  do  n 
ment,    and   court: 


16.  Johnson  v.  Board.  377  F.  Supp.  227.  241  (W.D.  Wis.  1974). 

17.  Hatton  v.  County  Bd.  of  Educ,  422  F.2d  457,  459  (6th  Ci 
1970);Gassmanv.  Board  of  Educ,  133  Cal.  Rptr.  1,  554  P. 2d  321,  32 
(1976). 

:  a  standard  contract  form  that  is  sent  to  th 
h  his  or  her  new  salary  typed  into  a  blank 
et  forth  all  the  terms  and  conditions  of  employ 
11  consider  the  school's  personnel  policies 
regulations  to  be  incorporated  into  the  employment  contract  and  both 
parties  bound  by  them.  For  a  case  in  which  a  state  supreme  court 
specifically  required  the  institution  to  follow  these  regulations  before  it 
laid  off  a  teacher,  see  Brady  v.  Board  of  Trustees,  196  Neb.  226 
N.W.2d  616  (1976).  Accord,  Hill  v.  Dayton  School  Dist.  No.  ! 
Wash.  2d  204,  532  P.2d  1154  (1975).  For  a  general  discussion  of 
plying  with  institutional  rules,  see  A.  Matheson.  Judicial  Enforcement 
of  Academic  Tenure:  An  Examination,  50  Wash.  L.  Rev.  615  (1975) 
19.  University  of  Alaska  v.  Chauvin,  521  P.2d  1234,  1239  (Alaska 
1974). 
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concerning  a  philosophy  instructor  who  was  not  reap- 
pointed, allegedly  because  the  department  was  over- 
staffed. The  court  stated: 

[I]f  the  governmental  agency  has  established 
discharge  regulations,  the  agency  must  comply  with 
those  regulations  as  a  matter  of  constitutional  due 
process  even  if  the  agency  could  have  discharged 
the  employee  summarily  without  a  due  process 
review.20 

Thus  not  only  statutorily  mandated  procedures21  but  also 
institutional  regulations  on  reduction  in  force  must  be  ex- 
plicitly followed  unless  they  are  waived22  by  the  parties  in- 
volved. 

6.  Prior  Hearing.  It  is  generally  agreed  that  there  is  no 
constitutional  right  to  a  hearing  before  the  initial  deci- 
sion is  made  to  lay  off  a  particular  faculty  member. 
Although  the  opportunity  to  make  a  showing  before  the 
decision  is  preferable  from  the  faculty  member's  point  of 
view,  the  court  in  Johnson  rejected  the  contention  that 
such  a  hearing  was  required  as  a  matter  of  due  process.23 
It  said  that  the  advantage  to  the  faculty  member  is 
outweighed  by  the  burden  and  impracticality  to  the  in- 
stitution. The  Third,24  Fourth,25  and  Ninth  Circuit 
Courts  of  Appeal26  have  agreed  that  there  is  no  constitu- 
tional right  to  a  pre-termination  hearing,  although  a 
Kansas  federal  district  court  has  found  to  the  contrary.27 
Although  not  constitutionally  required,  a  hearing  oppor- 
tunity as  discussed  above  should  be  afforded  before  the 
employment  period  ends  if  that  is  possible. 

7.  Impartial  Hearer.  For  a  hearing  to  be  fair,  the 
hearer  must  have  some  measure  of  impartiality.  The 
question  is  the  degree  of  impartiality  that  is  required  as  a 
matter  of  procedural  due  process  in  the  RIF  situation.  A 
jury  of  one's  peers  is  clearly  not  required.  Nor  is  the  level 
of  neutrality  or  impartiality  that  is  found  in  a  court  or 
hearing  examiner  required.  Laid-off  faculty  members  in 
the  Johnson  case  contended  that  the  ultimate  decision  of 
who  must  be  laid  off  must  be  made  by  someone  who  has 


20.  Mabrey.  v.  Reagan.  376  F.  Supp.  216.  233  (N.D.  Cal.  1974). 

21.  State  ex  rel.  Ball  v.  McPhee.  6  Wis.  2d  190.  94  N.W.  2d  711 
(1959). 

22.  Chung  v.  Park,  377  F.  Supp.  524  (M.D.  Pa.  1974),  affd,  514 
F.2d  382  (3d  Cir.  1975). 

23.  Johnson  v.  Board,  377  F.  Supp.  227.  239  (W.D.  Wis.  1974). 

24.  Chung  v.  Park,  514  F.2d  382  (3d  Cir.  1975). 

25.  Vance  v.  Chester  County  Bd.  of  Trustees,  504  F.2d  820  (4th  Cir. 
1974). 

26.  Bignall  v.  North  Idaho  College.  538  F.2d  243.  246  (9th  Cir. 
1976). 

27.  See  Unified  School  Dist.  No.  480  v.  Epperson.  583  F.2d  1118. 
1120  (10th  Cir.  1978),  in  which  the  trial  court  was  reversed  on  other 
grounds.  See  also  Presnell  v.  Pell,  298  N.C.  715,  260  S.E.2d  611  (1979), 

i  which  the  court  rejected  a  discharged  cafeteria  supervisor's  demand 


played  no  part  in  making  the  initial  decision  that  a  RIF 
was  necessary.  The  court  rejected  this  contention  and  ap- 
proved the  chancellor's  right  to  participate  in  the  original 
decision  and  to  make  the  final  determination  of  who 
should  be  laid  off.28  The  Johnson  case  also  made  clear 
that  the  federal  Constitution  is  silent  on  who  shall  choose 
and  who  shall  be  the  decision-maker.29  These  matters  lie 
within  the  discretion  of  the  school  or  institution.  Never- 
theless, a  Pennsylvania  court's  admonition  that  "[d]ue 
process,  in  the  administrative  setting,  requires  that 
governmental  bodies  avoid  not  just  actual  bias,  but  also 
the  appearance  of  possible  prejudice"  makes  good 
sense.30  If  there  is  some  reasonable  question  about  a  con- 
flict of  interest  on  the  part  of  a  hearer,  he  should  not  per- 
form that  function. 

8.  Burden  of  Proof.  When  a  school  or  college  an- 
nounces its  intention  to  lay  off  an  employee  during  a 
period  of  contracted  employment,  it  usually  has  the 
burden  of  proving  that  the  reason  it  gives  for  the  layoff31 
truly  exists  and  also  that  the  reason  justifies  such  a  severe 
action.  A  New  Jersey  appellate  court  made  clear  that  the 
governing  board  had  to  prove  a  financial  exigency  and 
also  prove  that  the  exigency  reasonably  required  termina- 
tion of  tenured  faculty.32  This  result  appears  reasonable 
and  is  consistent  with  the  contract  law  that  the  party  who 
relies  on  an  independent  factor  to  terminate  a  contrac- 
tual obligation  should  bear  the  burden  of  proof  on  that 
issue.33  In  that  case  the  court  agreed  that  a  financial  crisis 
existed,  but  it  upheld  the  decision  for  the  faculty 
members  because  the  college  had  not  proved  that  the  ex- 
igency was  the  true  reason  for  the  decision  to  lay  off. 

Once  the  need  to  lay  off  is  established  (this  issue  often  is 
not  contested  by  the  employee  and  therefore  need  not  be 
proved  by  the  school),  the  question  becomes  whether  the 
school  acted  arbitrarily  in  deciding  which  faculty 
member  to  lay  off.  The  burden  of  proof  on  this  question 
is  on  the  employee  who  asserts  that  he  was  selected  ar- 
bitrarily.34 The  RIF  at  this  point  is  like  the  situation  in 
nonreappointment,  in  which  the  teacher  has  the  burden 
of  showing  that  the  school  did  not  reappoint  for  imper- 
missible reasons,  rather  than  like  the  discharge  situation, 
in  which  the  school  must  prove  cause. 

9.  Standard  of  Proof.  If  the  state  statute  or  board 
policy  does  not  establish  the  standard  of  proof  for  the 


Cm 


a  pre  ter 


U.S.  134.  157  (1974). 


hearing.  See  generally,  Arnett  v.  Kennedy.  416 


28.  Johnson  v.  Board.  377  F.  Supp.  227,  240  (W.D.  Wis.  1974). 

29.  Id.  at  238. 

30.  Sharon  City  Dist.  v.  Hudson,  34  Pa.  Commw.  Ct.  278.  383  A. 2d 
249(1978). 

31 .  See  Bignall  v.  North  Idaho  College,  538  F.  2d  243,  249  (9th  Cir. 
1976);  Schener  v.  Creighton  Univ.,  199  Neb.  618,  260  N.W. 2d  595.  597 
(1977);  Swisher  v.  Darden,  59  N.M.  511,  287  P.2d  73  (1955). 

32.  American  Ass'n  of  Univ.  Prof.  v.  Bloomfield,  136  N.J.  Super. 
442,  346  A. 2d  615  (1975). 

33.  5  A.  Corbin,  Contracts  §  1228  (1964). 

34  Klein  v.  Board  of  Higher  Educ,  434  F.  Supp.  1113  (S.D.N.Y. 
1977). 
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board  to  use  in  conducting  hearings,  a  preponderance-of- 
the-evidence  standard  should  be  used  in  determining 
whether  the  teacher  has  proved  an  impermissible  reason 
for  the  layoff.35  With  respect  to  the  initial  burden  of 
proof  on  the  school,  the  court  in  the  Johnson  case  upheld 
the  standard  of  "sufficient  evidence  to  support"  the  deci- 
sion to  lay  off.  It  said  that  this  standard  for  determining 
whether  the  institution  actually  was  suffering  from  a 
financial  emergency  that  necessitated  layoffs  was  "more 
severe  than  the  Fourteenth  Amendment  requires."  It  also 
rejected  the  riffed  teacher's  complaint  that  the  standard 
was  too  vague.36 

If  the  board  decision  is  appealed,  the  reviewing  body 
will  apply  a  different  standard  of  proof  in  determining 
whether  the  board  decision  should  be  sustained  or  re- 
versed. Most  states  have  an  administrative  procedures  act 
that  will  specify  the  standard.  North  Carolina's  act  re- 
quires reversal  of  an  agency's  decision  that  is  unsupported 
by  substantial  evidence,  is  arbitrary  or  capricious,  or 
violates  statutory  or  constitutional  provisions;  this  is  a 
fairly  common  standard.37  Another  court,  applying  the 
"substantial  evidence"  standard  to  a  RIF  caused  by  finan- 
cial exigency,  said  that  substantial  evidence  means  "such 
relevant  evidence  as  a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion."38 

10.  Confrontation  and  Cross-examination.  There  is  no 
constitutional  right  to  an  adversary  proceeding  when  a 
teacher  challenges  a  RIF.  When  the  terminated  teachers 
asserted  their  right  to  both  confrontation  and  cross- 
examination  in  the  Johnson  case,  the  court  said  that  no 
such  opportunities  are  constitutionally  required.39  The 
board  may  provide  these  rights  to  terminated  faculty,  but 
need  not  unless  state  laws  mandate  confrontation  and 
cross-examination. 

11.  The  School  Attorney's  Role.  Recent  litigation, 
most  of  it  involving  student  expulsion  and  teacher 
discharge  in  Pennsylvania,  has  challenged  some  of  the 
ways  in  which  school  board  attorneys  have  participated  in 
RIF  hearings.  The  results  have  been  mixed.  One  lower 
state  court  held  that  due  process  requires  that  a  school  at- 
torney assume  either  an  adversary  or  judical  role:  He  may 
not  assume  both,  since  to  act  as  both  prosecutor  and  ad- 
viser to  the  school  board  at  a  student  pre-suspension  hear- 
ing would  violate  due  process.40 


35.  Schener  v.  Creighton  Univ.,  199  Nebr.  618.  260  N.W.2d  595, 
597  (1977);  American  Ass'n  of  Univ.  Prof.  v.  Bloomfield,  346  A. 2d  615, 
618(1975). 

36.  Johnson  v.  Board,  377  F.  Supp.  227,  241  (WD.  Wis.  1974). 

37.  N.C.  Gen.  Stat.  §  150A-51  (1973). 

38.  Fort  Sumner  Mun.  School  Bd.  v.  Parsons,  82  N.M.  610,  485  P. 2d 
366(1971). 

39.  377  F.  Supp.  at  242. 

40.  Appeal  of  Feldman,  21  Pa.  Commw.  Ct.  451,  346  A. 2d  895,  896 
(1975).  In  English  v.  North  East  Bd.  of  Educ,  22  Pa.  Commw.  Ct.  240, 
348  A.2d  494  (1975).  the  court  held  that  a  school  attorney  could  not 
serve  as  prosecutor  and  judge  at  a  hearing  for  a  discharged  school 


More  recently  a  federal  district  court  in  Pennsylvania 
disagreed.  It  held  that  due  process  was  not  violated  when 
a  school  attorney  acted  as  both  judge  and  prosecutor  at  a 
student  expulsion  hearing.41  The  court  was  concerned 
with  the  cost  and  general  undesirability  of  overly  formal 
disciplinary  procedures.  It  found  that  "[a]s  long  as  the 
student  is  given  a  formal  hearing  by  the  school  board  and 
is  represented  by  counsel, ...  it  is  reasonable  for  the 
school  solicitor  to  prosecute  the  case  against  him  or  her, 
rule  on  evidentiary  questions,  and  advise  the  board  as  to 
probable  action."42  This  more  permissive  approach  to  the 
board  attorney's  role  appears  in  a  Pennsylvania  RIF  case 
in  which  an  assistant  principal  who  was  transferred  to  a 
lower-paying  teaching  position  argued  that  he  was  denied 
procedural  due  process  because  the  board  attorney  had 
functioned  as  both  prosecutor  and  judge.  The  court  re- 
jected the  claim,  pointing  out  that  the  board  attorney 
carefully  avoided  active  participation  in  the  questioning 
of  the  witnesses  and  made  no  formal  objection  to  ques- 
tions asked  by  the  assistant  principal  or  his  attorney.43  To 
avoid  unnecessary  litigation  over  the  proper  role  of  the 
board's  attorney,  and  possible  reversal  of  board  action,  it 
is  wise  to  separate  the  prosecutorial  and  adjudicatory 
functions  at  the  hearing.  I  suggest  that  the  superinten- 
dent present  the  case  for  RIF  while  the  board  attorney 
serves  as  a  law  officer  at  the  hearing,  answering  questions 
and  advising  the  board  of  education. 

12.  Post- Termination  Rights.  The  legal  issues  in  a 
reduction  in  force  do  not  end  with  a  properly  consum- 
mated termination.  After  a  teacher  has  been  laid  off,  he 
usually  is  placed  on  a  priority  list  for  new  hires  — a  re- 
quirement of  many  tenure  acts  and  institutional  regula- 
tions. For  example,  the  North  Carolina  statute  provides 
that  any  tenured  employee  who  is  dismissed  because  of  a 
decrease  in  positions  caused  by  district  reorganization  or 
decreased  enrollment  must  have  his  name  placed  on  a  list 
of  available  teachers  who  have  priority  on  all  positions 
that  become  available  and  for  which  they  are  qualified.44 
Even  in  the  absence  of  statutory  requirement,  the  board 
may  be  legally  obligated  to  offer  the  first  equivalent 
vacancy  to  displaced  administrators  and  teachers.  The 
Eighth  Circuit45  was  of  that  opinion  when  persons  had 
been  discharged  illegally  or  when  schools  were  merged  or 
curricula  or  programs  were  revamped. 


employee  at  which  the  attorney  presented  testimony  justifying  the  plain- 
tiffs unsatisfactory  ratings.  Accord,  Department  of  Educ.  v.  Oxford 
Area  School  Dist.,  24  Pa.  Commw.  Ct.  421.  356  A.2d  857  (1976),  in 
which  a  superintendent  who  testified  at  the  hearing  later  gave  unre- 
corded testimony  to  the  board  at  an  executive  meeting. 

41.  Alex  v.  Alex,  409  F.  Supp.  379.  387  (WD.  Pa.  1976). 

42.  Id.  at  388. 

43.  Sharon  City  School  Dist.  v.  Hudson.  34  Pa.  Commw.  Ct.  278. 
383  A. 2d  249  (1978). 

44.  N.C.  Gen.  Stat.  §  115-142  (e)(2)  (1971). 

45.  United  States  v.  Cotton  Plant  School  Dist.  No.  1,  479  F.2d  671 
(8th  Cir.  1973). 
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A  time  limit  (usually  three  years)  is  placed  on  the  time 
that  the  riffed  teacher  may  stay  on  the  priority  list,  and 
the  list  is  often  ranked  on  the  basis  of  seniority.  When  a 
position  becomes  available,  a  question  may  arise  as  to 
whether  the  teacher  on  the  priority  list  is  qualified  for  it 
and  thus  can  "bump"  a  person  with  less  seniority.  A  re- 
cent Michigan  case  illustrates  the  issue.46  It  involved  three 
tenured  teachers  who  were  laid  off  in  1972  because  of 
financial  exigency.  When  the  district's  financial  situation 
improved  the  following  year,  several  of  the  riffed  teachers 
sought  to  "bump"  nontenured  teachers  who  had  been  ap- 
pointed to  new  positions  created  by  the  school  after  the 
RIF.  One  plaintiff  had  been  an  elementary  physical 
education  teacher  for  the  past  21  years  but  was  laid  off 
when  all  physical  education  teachers  were  eliminated. 
Michigan  law  required  a  tenured  teacher  terminated 
because  of  a  reduction  in  force  to  be  appointed  to  the  first 
vacancy  for  which  he  is  "certified  and  qualified."  The 
riffed  teacher  then  sought  reinstatement  as  a  high  school 
English  teacher,  an  area  in  which  he  was  certified  to 
teach.  The  board  rejected  the  application  because  he  had 
not  taught  English  for  21  years  and  because  the  positions 
available  involved  a  language  laboratory  and  a  course  in 
drama.  The  Michigan  Tenure  Commission  overturned 
the  school  board's  decision  not  to  reinstate  the  tenured 
teacher.  The  Michigan  Court  of  Appeals  reversed  the 
commission,  ruling  that  it  was  required  to  apply  the 
school  board's  criteria  for  qualification  unless  the  criteria 
were  found  to  be  arbitrary,  unreasonable,  or  promul- 
gated in  bad  faith.  The  court  sent  the  case  back  to  the 
commission  for  such  a  determination. 

A  similar  situation  arose  in  California.*7  Like  the 
Michigan  law,  the  California  law  provided  for  reinstate- 
ment of  a  teacher  dismissed  in  a  reduction  in  force  if  the 
employee  is  "certified  and  competent."  The  school  hired 
one  laid-off  teacher  to  teach  mathematics,  choosing  him 
over  three  other  laid-off  teachers  who  had  more  seniority 
but  less  academic  preparation  in  math.  The  district  also 
hired  a  new  teacher  to  teach  remedial  physical  education, 
choosing  him  over  two  certified  physical  education 
teachers  on  the  layoff  list.  In  these  and  two  similar  situa- 
tions, the  board's  decisions  were  upheld  by  the  California 
courts  because  the  board  had  discretion  to  determine 
competence  and  it  had  not  abused  this  discretion. 

A  teacher  on  the  priority  list  has  no  right  to  a  board 
hearing  on  whether  he  is  qualified  for  a  position  that  be- 
comes available  unless  the  statute  specifically  requires 
one.  In  a  1977  decision  the  Michigan  Court  of  Appeals 
made  it  clear  that  the  local  school  board  may  decide 
whether  it  will  hold  a  hearing  on  the  qualifications  of  a 


teacher  before  deciding  not  to  recall  him  from  a  layoff 
priority  list.48 

Rights  of  laid-off  tenured  teachers  over  nontenured 
teachers  was  the  issue  in  two  1978  Illinois  decisions  inter- 
preting the  state's  tenure  act.  In  the  first  decision,  the 
intermediate  appellate  court  remanded  a  dispute  to 
the  trial  court  to  determine  whether  laid-off  tenured 
teachers,  among  41  teachers  riffed  because  of  enrollment 
decrease,  were  "qualified"  for  the  positions  that  became 
available  because  of  attrition  (resignations  and  retire- 
ments).49 The  court  said  that  although  the  tenure  statute 
did  not  deal  with  vacancies  caused  by  attrition,  the 
primary  purpose  of  that  law  is  to  give  tenured  teachers 
priority  over  nontenured  teachers.  It  concluded  therefore 
that  the  act  requires  "such  vacancies  be  filled  by  qualified 
tenured  teachers  who  have  been  honorably  dis- 
charged... if  possible."50  The  second  Illinois  case  in- 
volved a  full-time  driver  education  teacher  who  was 
dismissed  when  his  position  was  eliminated.51  He  claimed 
that  he  should  have  been  given  preference  the  next  year 
over  a  nontenured  female  hired  to  teach  health,  junior 
high  girls'  physical  education,  and  sixth-grade  boys'  and 
girls'  physical  education  because  he  was  certified  and 
qualified  to  teach  in  the  physical  education  area.  The 
court  rejected  this  claim,  saying  that  it  was  within  the 
board's  discretion  to  conclude  that  a  woman  should  hold 
this  position,  one  duty  of  which  was  to  supervise  the  girls' 
locker  room.  The  plaintiff  also  claimed  that  he  should  get 
preferential  consideration  for  a  position  funded  under 
the  Comprehensive  Employment  and  Training  Act 
(CETA).  The  court  rejected  this  claim,  saying  that  the 
CETA  position  was  neither  new  nor  funded  by  the  school 
district  and  therefore  was  not  available  under  the  terms 
of  the  statute. 

CONCLUSION 

This  article  has  reviewed  the  major  procedural  issues 
that  have  been  litigated  when  an  employee  has  chal- 
lenged a  layoff.  It  should  be  remembered,  however,  that 
one  must  first  seek  answers  to  these  questions  in  the  state 
statutes,  board  policies,  and  collective  bargaining  con- 
tracts that  apply  to  reduction  in  force.  If  these  sources  are 
silent  or  unclear,  the  cases  reviewed  here  should  help  the 
school  administrator  anticipate  how  the  courts  of  his 
jurisdiction  will  resolve  the  same  or  similar  issue. 

The  next  issue  of  the  Bulletin  again  will  address  the 
procedural  issues  of  RIF  but  in  a  different  format;  it  will 
contain  a  model  board  policy  on  reduction  in  force. 
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RECENT  COURT  DECISIONS 


NO  QUALIFIED  GOOD-FAITH  IMMUNITY  FOR 
LOCAL  GOVERNMENTS.  Owen  v.  City  of  Inde- 
pendence, 48  U.S.L.W.  4389  (U.S.  Sup.  Ct.  April  16, 
1980). 

Facts:  The  city  manager  had  appointed  Owen  to  an 
indefinite  term  as  police  chief.  An  investigation  into  the 
management  of  the  police  department's  property  room 
several  years  later  revealed  serious  administrative  ir- 
regularities but  no  criminal  law  violations.  The  city 
manager  reviewed  the  investigative  report  and  asked 
Owen  to  accept  a  lower  position  in  the  department  or  be 
terminated.  He  also  issued  a  public  statement  addressed 
to  the  mayor  and  the  city  council  that  summarized  the 
results  of  the  investigation  without  reference  to  Owen. 
Owen  consulted  an  attorney  and  sent  the  city  manager  a 
letter  demanding  written  notice  of  the  charges  against 
him  and  an  opportunity  to  respond  to  the  charges  at  a 
public  hearing. 

Councilman  Roberts  requested  and  received  a  copy  of 
the  investigative  report.  He  read  a  prepared  statement  at 
the  next  regularly  scheduled  city  council  meeting  that  in- 
cluded the  following  allegations:  (1)  Owen  had  taken 
police  department  property  (TV  sets)  for  his  own  use;  (2) 
narcotics  had  "mysteriously  disappeared"  from  Owen's 
office;  and  (3)  traffic  tickets  had  been  manipulated.  At 
the  close  of  his  statement,  Roberts  moved  that  the  in- 
vestigative reports  be  released  to  the  news  media  and 
turned  over  to  the  prosecutor  for  presentation  to  the 
grand  jury.  The  motion  also  directed  the  city  manager  to 
take  "appropriate  action  against  those  persons  involved  in 
illegal,  wrongful,  or  gross  inefficient  activities  brought 
out  in  the  investigative  reports."  The  council  passed  the 
motion. 

The  following  day  the  manager  dismissed  Owen 
without  any  statement  of  reasons.  The  media  gave  promi- 
nent coverage  to  the  council's  action  and  linked  Owen's 
discharge  to  the  property  room  investigation.  The  prose- 
cutor presented  the  investigative  reports  to  the  grand 
jury,  which  did  not  return  an  indictment.  The  in- 
vestigative reports  were  never  released  to  the  public,  and 
no  other  action  was  taken  by  the  city  council  or  the  city 
manager.  Owen  sued  the  City  of  Independence,  the 
manager,  and  the  council  members  in  their  official 
capacities  and  alleged  that  his  discharge  deprived  him  of 
liberty  and  property  without  due  process  of  law.  Owen  re- 
quested a  hearing  on  the  reasons  for  his  discharge, 
backpay  from  the  discharge  date,  and  attorney's  fees. 

The  due  process  clause  of  the  Fourteenth  Amendment 
of  the  Constitution  provides  that  no  person  may  be 
deprived  of  life,  liberty,  or  property  without  due  process 


of  law,  which  requires  prior  notice  of  the  reasons  for  the 
deprivation  and  a  hearing  to  consider  those  reasons.  The 
trial  court  entered  judgment  in  favor  of  the  defendants 
for  two  reasons:  (1)  Owen  had  no  property  interest  in  his 
job  — no  continued  right  to  public  employment  —  and  was 
not  entitled  to  notice  and  a  hearing  before  his  discharge, 
and  (2)  his  discharge  did  not  deprive  him  of  a  liberty  in- 
terest in  his  professional  reputation  — no  stigma  of  illegal 
or  immoral  conduct  was  created  — and  he  was  not  entitled 
to  a  name- clearing  hearing.  The  Eighth  Circuit  Court  of 
Appeals  disagreed  in  part  and  held  that  the  city  council's 
official  action  in  releasing  "false  charges"  against  Owen 
at  the  same  time  the  city  manager  discharged  him 
blackened  his  reputation  and  deprived  him  of  liberty 
without  due  process  of  law.  Nevertheless,  the  appeals 
court  affirmed  the  trial  court's  judgment  and  held  that 
the  city  was  entitled  to  immunity  from  damage  liability 
because  its  officers  acted  in  good  faith  and  without 
malice. 

Issue  1:  May  a  local  government  be  required  to  pay 
damages  for  depriving  a  public  employee  of  liberty 
without  due  process  of  law  if  the  employee  is  discharged 
without  a  public  statement  of  reasons  by  a  city  officer 
with  sole  authority  to  discharge  employees  and  another 
city  officer  without  responsibility  for  discharges  makes  in- 
dependent statements  at  the  same  time  the  employee  is 
discharged  that  injure  the  employee's  reputation?  Yes. 

The  U.S.  Supreme  Court  held  two  years  ago  that  a 
local  government  may  not  be  required  to  pay  damages  for 
constitutional  violations  caused  solely  by  the  independent 
acts  of  its  employees  or  officers  [Monell  v.  Dept.  of  Social 
Services,  436  U.S.  658  (1978)].  A  local  government  may 
be  found  liable  only  if  the  constitutional  violation  is 
caused  by  public  officers  or  employees  in  the  execution  of 
official  government  policy  or  custom  made  by  the  govern- 
ing body  or  by  someone  whose  acts  may  fairly  be  said  to  , 
represent  official  policy. 

The  Supreme  Court  in  this  case  agreed  with  the  court 
of   appeals'    finding    that    in    connection   with    Owen's 
discharge  the  city  released  to  the  public  allegedly  false     \ 
statements  that  damaged  his  reputation  and  entitled  him 
to  a  name-clearing  hearing  under  the  due  process  clause.     , 
Such  a  hearing  is  not  ordinarily  required  when  there  is  no 
public  disclosure  of  the  reasons  for  an  employee's  dis-     ; 
charge.  The  city  manager,  not  the  council,  had  exclusive    ! 
authority  to  fire  Owen   and  dismissed   him  without   a     j 
public  statement  of  reasons.  The  city  council  passed  a    i 
resolution  without  reference  to  Owen  that  called  for  the 
release  of  the  investigative  reports  to  the  prosecutor  and     I 
directed   the  city  manager  to  take  appropriate  action    r 
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against  the  persons  involved  in  the  alleged  wrongful  ac- 
tivities. Owen's  reputation  was  not  darkened  by  any 
public  statement  issued  by  the  city  manager  or  the  coun- 
cil. Rather,  Councilman  Roberts  independently  accused 
Owen  in  public  of  gross  improprieties  and  directly  in- 
jured his  reputation.  The  Supreme  Court  decided  that 
the  manager's  discharge  of  Owen  (without  a  public  state- 
ment) and  the  council's  adoption  of  its  neutral  motion, 
when  coupled  with  Councilman  Roberts'  independent 
allegations,  entitled  Owen  to  a  name-clearing  hearing 
under  the  due  process  clause. 

Issue  2:  Is  a  local  government  whose  official  policy  or 
custom  is  declared  to  violate  a  person's  constitutional 
rights  entitled  to  any  immunity  from  damage  liability  if 
its  officials  acted  in  good  faith  at  the  time  and  in  accor- 
dance with  settled  constitutional  law?  No. 

The  Court  held  that  a  local  government  is  strictly  liable 
for  constitutional  violations  caused  by  its  employees  in  ex- 
ecuting official  governmental  policy.  A  local  government 
is  not  protected  against  damage  liability  even  if  its  em- 
ployees acted  in  good  faith  and  could  not  have  predicted 
at  the  time  that  their  actions  would  be  later  declared  un- 
constitutional [the  U.S.  Supreme  Court,  in  Board  of 
Regents  v.  Roth,  408  U.S.  564  (1972),  a  case  decided  ten 
weeks  after  Owen  was  dismissed,  announced  the  principle 
that  a  discharged  public  employee  is  constitutionally  en- 
titled to  a  name-clearing  hearing  if  his  employer  makes  a 
public  statement  that  might  seriously  damage  his  stand- 
ing and  reputation  in  the  community].  The  Court  em- 
phasized that  local  governments  were  not  immune  from 
general  liability  at  common  law  and  are  not  entitled  to 
immunity  from  damages  for  violating  a  person's  constitu- 
tional rights.  Any  immunity  granted  to  local  govern- 
ments, according  to  the  Court,  would  leave  victims 
without  the  broad  remedy  intended  by  Congress  for  the 
violation  of  a  person's  constitutional  rights  and  would  not 
deter  local  governments  from  enacting  policies  likely  to 
violate  those  rights.  Finally,  the  Court  predicted  that  the 
threat  of  strict  municipal  liability  for  constitutional  viola- 
tions will  not  chill  the  decisiveness  of  public  officials  and 
restrict  their  flexibility  by  making  them  afraid  to  respond 
to  the  needs  of  local  government  .—Michael  R.  Smith 


DISTRIBUTION    OF    UNDERGROUND    NEWS- 
PAPER. Williams  v.  Spencer F.2d 

(4th  Cir.  1980). 

Facts:  Two  high  school  students  in  Montgomery  Coun- 
ty, Maryland,  distributed  at  school  a  newspaper  that  was 
not  sponsored  by  the  school.  They  had  obtained  approval 
for  distribution,  but  predistribution  approval  of  the  con- 
tents was  not  required.  Shortly  after  distribution  began, 
the  building  monitor  halted  sale,  confiscated  the  remain- 
ing copies,  and  turned  them  over  to  the  principal.  The 


paper  contained  a  derogatory  cartoon  of  the  monitor 
holding  a  smoking  pistol  with  the  caption:  "Don't  Smoke 
Dat  Evil  Weed,  I'll  Bust  Yo  Ass!"  It  also  contained  a  com- 
mercial advertisement  for  the  sale  of  drug  paraphernalia 
(waterpipes  used  to  smoke  marijuana  and  hashish).  The 
principal  banned  further  distribution  on  school  property 
but  returned  the  papers  to  the  plaintiffs  at  the  end  of  the 
school  day.  Two  days  later  he  wrote  the  students  stating 
that  he  banned  the  paper  because  it  violated  two  parts  of 
the  board  policy  on  the  distribution  of  literature:  (1)  It 
depicted  a  school  employee  in  derogatory  terms  with 
clear  racial  overtones,  and  (2)  the  advertisement  en- 
couraged actions  that  endanger  the  health  and  safety  of 
students.  The  students  appealed  the  principal's  decision 
to  the  assistant  superintendent,  who  sustained  it  after  an 
informal  hearing,  and  then  appealed  this  decision  to  the 
superintendent,  who  affirmed.  They  then  sued  in  federal 
district  court,  claiming  that  the  ban  and  the  school  board 
policy  violated  their  First  Amendment  rights.  The  district 
court  rejected  the  claim  and  sustained  both  ban  and 
policy  on  the  basis  of  the  advertisement  of  drug  parapher- 
nalia. The  students  appealed  to  the  Fourth  Circuit  Court 
of  Appeals. 

Holding:  The  appellate  court  affirmed.  It  agreed  that 
the  school's  policy  forbidding  literature  distribution  that 
"encourages  actions  which  endanger  the  health  or  safety 
of  students"  was  not  so  vague  as  to  violate  First  Amend- 
ment standards.  A  reasonably  intelligent  high  school  stu- 
dent should  know  that  the  advertisement  would  violate 
this  rule.  In  this  situation,  the  court  said,  First  Amend- 
ment rights  of  students  must  yield  to  the  superior  interest 
of  the  school.  The  court  also  noted  that  the  restraint  in 
this  case  was  far  less  burdensome  then  was  true  in  the 
other  Fourth  Circuit  prior-review  cases,  all  of  which  re- 
quired approval  of  contents  before  distribution.  [See 
Quarterman  v.  Byrd,  453  F.2d  54  (4th  Cir.  1971); 
Baughman  v.  Freienmuth,  478  F.2d  1345  (4th  Cir.  1973); 
and  Nitzberg  v.  Parks,  525  F.2d  378  (4th  Cir.  1975).] 
Furthermore,  the  advertisement  was  purely  commercial 
speech,  which  is  not  entitled  to  the  same  degree  of  protec- 
tion as  other  speech. 

The  Fourth  Circuit  also  found  the  school's  appeals  pro- 
cedure to  be  sufficiently  prompt  to  comply  with  pro- 
cedural due  process  requirements.  Only  eight  weeks,  in- 
cluding holidays,  elapsed  from  the  time  distribution  was 
halted  until  the  superintendent  rendered  his  decision. 

SEX    DISCRIMINATION    UNDER    TITLE    VII. 

Evans  v.  Central  Piedmont  Community  College,  No. 
79-1618  (4th  Cir.  July  15,  1980). 

Facts:  Female  nonacademic  employees  of  Central  Pied- 
mont Community  College  brought  a  class  action  alleging 
sex  discrimination  under  Title  VII  of  the  Civil  Rights 
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Act.  The  federal  court  found  that  the  college  had  a 
policy  of  "process  management"  by  which  clerical 
employees  supervise  the  work  product  of  other 
employees  without  exercising  supervision  over  the 
employees  who  actually  do  the  work.  It  found  that  the 
college  put  women  in  jobs  in  which  they  were  required 
to  supervise  clerical  employees  and  be  responsible  for 
their  work  product  but  gave  them  clerical  titles  and 
paid  them  at  the  lower  clerical  position  rate.  Judge  Mc- 
Millan found  this  policy  to  be  a  "pattern  and  practice" 
of  discrimination  against  women  in  violation  of  their 
rights  under  Title  VII.  He  ordered  a  special  master  to  be 
appointed  to  hear  back-pay  claims  and  enjoined  the 
college  from  further  sex  discrimination  of  this  type. 
The  college  appealed,  contesting  the  certification  of  the 
class  action  and  the  finding  of  a  Title  VII  violation. 

Holding:  The  Fourth  Circuit  Court  of  Appeals  re- 
versed. Applying  the  McDonnell-Douglas  standard  for 
judging  a  Title  VII  violation,  the  court  said  that  the 
alleged  instances  of  sex  discrimination  either  fail  to  es- 
tablish a  prima  facie  case  or,  having  done  so,  are  suf- 
ficiently rebutted  by  the  school's  articulation  of 
legitimate  reasons  for  its  behavior;  furthermore,  the 
court  said,  the  plaintiff  presented  no  evidence  that  these 
reasons  were  pretextual.  It  rejected  the  contention  that 
the  "process  management"  concept  is  a  device  to  dis- 
criminate against  women,  saying  that  there  was  no  dis- 
parate impact  on  women  since,  if  the  concept  were 
abandoned,  more  men  than  women  would  have  to  be 
advanced  in  responsibility  and  compensation.  The 
court  said  that  there  was  some  confusion  in  the  ad- 
ministration of  this  new  institution  but  no  proof  of  sex 
discrimination.  It  also  said  that  this  was  not  a  class  ac- 
tion and  certification  of  the  class  was  improper. 

EDUCATIONAL  MALPRACTICE.  Hoffman  v. 
Board  of  Education,  49  N.Y.  2d  121  (1979). 

Facts:  The  New  York  Court  of  Appeals  reversed  the 
decisions  of  two  lower  courts  (see  School  Law  Bulletin, 
April  1979)  that  had  recognized  a  cause  of  action  in 
negligence  for  affirmative  acts  of  academic  misconduct 
by  educators  that  resulted  in  injury  to  students.  New 
York's  highest  court  held  that  educators  may  not  be 
subjected  to  liability  through  actions  for  "educational 
malpractice." 

When  he  entered  kindergarten,  the  plaintiff  Hoffman 
was  evaluated  by  a  public  school  psychologist,  who 
determined  that  he  had  an  IQ  of  74  and  recommended 
that  he  be  placed  in  a  special  class  for  retarded  children. 
Since  Hoffman  had  a  severe  speech  problem  that  made 
accurate  testing  difficult,  the  psychologist  further 
recommended  that  he  be  retested  within  two  years. 
Although  Hoffman's  progress  in  the  special  classes  was 
monitored  by  achievement  tests  and  teacher  observa- 
tions, his  IQ  was  not  retested  until  thirteen  years  later, 


after  he  had  been  transferred  to  a  manual  training 
center  for  retarded  students.  That  test  showed  him  to 
have  an  IQ  of  94;  as  a  result,  he  was  not  eligible  to 
complete  the  center's  training  program.  Hoffman  then 
sued  the  New  York  City  Board  of  Education,  alleging 
that  the  initial  error  in  measuring  his  IQ  and  the 
subsequent  failure  to  retest  him  constituted  actionable 
negligence. 

The  trial  court  found  the  defendant  board  of  educa- 
tion liable,  and  the  appellate  court  affirmed.  In  a  4-3 
decision,  the  Court  of  Appeals  (New  York's  highest 
court)  reversed,  holding  that  the  plaintiff's  cause  of 
action  in  "educational  malpractice"  was  contrary  to  the 
state's  public  policy.  The  court  reaffirmed  its  position, 
established  in  the  earlier  case  of  Donohue  v.  Copiague 
Union  Free  School  District  (see  School  Law  Bulletin, 
October  1979)  that  "the  courts  will  intervene  in  the 
administration  of  the  public  school  system  only  in  the 
most  exceptional  circumstances  involving  'gross 
violations  of  defined  public  policy.'  "  The  court 
declined  to  impose  on  educators  its  judgment  of  the 
propriety  of  particular  educational  methods,  conclud- 
ing that  the  most  appropriate  remedy  for  improper  I 
placement  of  students  lies  in  statutory  procedures  for 
administrative  review. 

The  dissenting  justices  maintained  that  Hoffman's 
cause  of  action  was  not  properly  characterized  as  "edu- 
cational malpractice  and  that  the  board  of  education 
should  be  held  liable  for  affirmative  negligent  acts." 

Hoffman  had  been  the  only  case  to  recognize  a  cause 
of  action  for  the  negligent  acts  of  public  educators 
while  the  educators  are  engaging  in  academic 
instruction.  With  this  recent  reversal,  there  is  now  no 
precedent  for  recovery  by  students  injured  by  negligent 
academic  instruction.  But  since  the  two  lower  courts 
found  for  the  student-plaintiff  and  the  reversal  was  by  a 
bare  majority,  it  seems  possible  that  a  cause  of  action  in 
educational  negligence  will  eventually  be  recognized. 
See  the  article  in  the  July  issue  of  the  Bulletin  for  a  full 
analysis  of  educational  malpractice  suits. 

— Shann  Tracy 

DISCHARGE  FOR  VIOLATING  BOARD  RULES     I 
ON  CORPORAL  PUNISHMENT.  Kurtz  v.  Winston-     \ 
Salem/ Forsyth  Board  of  Education,  39  N.C.  App.  412, 
250  S.E.2d  718  (1979). 

Facts:  The  superintendent  notified  the  plaintiff  that  ' 
he  was  recommending  her  discharge  under  the  Tenure  , 
Act  for  (1)  inadequate  performance,  (2)  insubordina- 
tion, and  (3)  failure  tocomply  with  reasonable  board  re-  j 
quirements  for  imposing  corporal  punishment. 
[(These  grounds  are  among  thirteen  listed  in  G.S.  115-  | 
42(e)(1)  as  permissible  reasons  for  discharge.)]  The  I 
teacher  waived  a  hearing  before  a  panel  of  the  I 
Professional  Review  Committee  and  requested  an  im-  • 
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mediate  hearing  before  the  school  board.  Testimony 
showed  that  the  teacher  had  slapped  four  or  five 
students  in  the  face,  one  for  not  putting  a  pencil  di  iwn 
after  being  asked  to  do  so;  had  hit  one  in  the  head  with  a 
book;  and  had  pinched  or  grabbed  several  others  so  hard 
that  bruise  marks  were  left.  These  actions  violated  the 
board  policy,  which  required  that  corporal  punishment 
(1)  be  applied  only  in  the  principal's  office  in  the 
presence  of  an  adult  witness,  (2)  be  limited  to  paddling 
(striking  or  slapping  a  pupil  "about  the  face  or  head" 
being  specifically  forbidden),  (3)  be  used  only  when 
other  methods  of  discipline  have  failed  and  the  pupil 
has  been  advised  that  specific  acts  of  misconduct  could 
result  in  corporal  punishment,  and  (4)  not  be  applied 
while  the  school  official  was  angry  or  upset. 

The  school  board  found  that  the  tea<  her  was  guilty  of 
all  three  charges  and  dismissed  her.  She  then  appealed 
to  the  superior  court,  which  rejected  the  board's  find- 
ings of  inadequate  performance  and  insubordination  as 
supported  bv  "substantial  evidence  in  view  of  the  entire 
record"  but  affirmed  the  dismissal  because  the  board's 
findings  with  respect  to  violating  the  corporal  punish- 
ment policy  was  supported  by  substantial  evidence. 
The  teacher  appealed. 

Holding:  The  Court  of  Appeals  affirmed  the  lower 
court's  finding.  It  rejected  the  teacher's  argument  that 
she  struck  the  students  not  to  punish  them  corporally 
but  to  get  their  attention  and  keep  them  from  harming 
others  or  themselves.  It  also  rejected  her  argument  that 
the  school  board  regulation  violated  CS.  115-146,  the 
corporal  punishment  statute  that  prohibits  a  school 
board  from  denying  a  teachei  the  right  to  "use 
reasonable  force"  when  necessary  "lo  restrain  or  correct 
pupils  and  maintain  order."  The  teacher  further  argued 
that  the  board  violated  the  open-meetings  statute  and 
its  own  board  policy  because  it  conducted  the  dismissal 
hearing  in  private.  The  court  rejected  this  argument, 
stating  that  the  Tenure  Act,  which  requires  dismissal 
hearings  to  be  private,  is  an  exception  to  the  open- 
meetings  statute  and  supersedes  any  board  policy  that 
provides  to  the  contrary .  The  court  concluded  by  saying 
that  there  is  no  constitutional  right  to  a  public  hearing 
and  affirmed  the  teacher's  dismissal. 


TEACHER  DISMISSAL:  ADMISSIBILITY  OF 
HEARSAY  AND  THREE-YEAR-OLD  EVIDENCE; 
IMPARTIALITY  OF  BOARD.  Baxter  v.  Poe,  42  N.C. 
App.  404(1979). 

Facts:  A  tenured  teacher  of  orthopedically  handi- 
capped children  aged  nine  to  eleven  frequently  hit  and 
spanked  her  students,  although  her  principal  had  re- 
peatedly told  her  not  to  strike  any  child.  She  had 
received  tenure  on  the  recommendation  of  her  principal 
and  superintendent,  but  only  after  she  promised  her 


principal,  "I'm  not  going  to  hit  anybody  else  no  more, 
no  more."  Because  the  physical  abuse  continued  and 
parents  protested  strongly,  the  school  finally  acted  to 
dismiss  her  for  ( 1 )  inadequate  performance,  (2)  insubor- 
dination, (3)  neglect  of  duty,  and  (4)  failure  to  comply 
with  board  requirements  on  administering  corporal 
punishment.  The  teacher  requested  a  review  of  the 
charges  by  a  panel  of  what  the  tenure  statute  labels  the 
"professional"  review  committee.  That  group  split  3-2, 
recommending  that  she  be  retained  but  no  longer  be 
permitted  to  teach  handicapped  children.  The  super- 
intendent nevertheless  recommended  discharge  to  the 
board  of  education,  and  the  teacher  requested  a  hearing 
before  it.  The  board  unanimously  voted  for  discharge. 
The  teacher  then  brought  suit  in  the  superior  court, 
arguing  a  denial  of  procedural  due  process.  The  trial 
court  rejected  each  claim  and  upheld  the  dismissal.  The 
teacher  then  appealed  to  the  court  of  appeals. 

Holding:  The  court  of  appeals  sustained  the  trial 
court,  ruling  as  follows  on  the  procedural  issues. 

1.  Admissible  evidence.  The  teacher  objected  to 
the  board's  failure  to  follow  formal  rules  of  evidence, 
particularly  in  the  use  of  what  would  be  inadmissible 
hearsay  under  the  state's  rules  of  civil  procedure.  In 
rejecting  this  argument,  the  court  said  that  school 
board's  hearing  procedures  are  administrative,  not  ju- 
dicial, and  thus  the  board  is  permitted  to  conduct 
hearings  under  a  more  relaxed  set  of  rules  than  a  court 
of  law.  When  hearsay  evidence  provides  the  "necessary 
background  for  understanding"  the  issue,  it  may  be 
admitted  and  considered  by  the  board  in  reaching  its 
decision. 

2.  Impartiality.  The  teacher  argued  that  the  board 
was  not  an  impartial  hearer,  pointing  out  that  one 
board  member  testified  in  superior  court  that  before  the 
board  hearing,  she  (the  board  member)  knew  that  the 
superintendent's  recommendation  of  discharge  was 
based  on  the  teacher's  physical  abuse  of  her  students. 

The  court  rejected  the  teacher's  argument,  saying 
that  board  members  have  a  statutory  duty  to  keep 
themselves  informed  of  these  types  of  situations.  It 
noted,  "[M]ere  familiarity  with  the  facts  of  a  case  gained 
by  an  agency  in  the  performance  of  its  statutory  duties 
does  not  disqualify  it  as  a  decision-maker"  [Thompson 
v.  Board,  31  N.C.  App.  401,  412,  230  S.E.2d  164,  170 
( 1974),  rev'd  on  other  grounds,  292  N.C.  406, 233  S.E.2d 
583(1977)]. 

3.  Admission  of  evidence  over  three  years  old.  G.S. 
1 15-142(e)(4)  prohibits  a  school  board  from  basing  dis- 
missal "on  conduct  or  actions  which  occurred  more 
than  three  years  before  the  written  notice  of  the  super- 
intendent's intention  to  recommend  dismissal  is  mailed 
to  the  teacher."  The  court  said  that  the  prohibition 
applies  only  to  basing  the  decision  on  such  evidence— 
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the  board  may  hear  it  in  order  to  understand  the 
background  of  the  case  before  it. 

The  court  also  rejected  the  plaintiff's  contention  that 
the  board's  finding  was  not  supported  by  "substantial, 
competent  evidence."  It  said  that  the  board's  finding  of 
insubordination  was  supported  by  the  evidence  and  in 
addition  the  record  supported  a  finding  of  inadequate 
performance,  neglect  of  duty,  and  failure  to  comply 
with  board  requirements. 

DELEGATION  OF  AUTHORITY— CONTROL  OF 
PARKING  ON  SCHOOL  CAMPUS.  State  v.  Rhoney, 
42  N.C.  App.  40(1979). 

Facts:  The  1975  General  Assembly  passed  a  local  act 
authorizing  the  Bertie  County  Board  of  Education  to 
adopt  an  ordinance  prohibiting  pedestrian  and  vehi- 
cular traffic  on  its  campuses.  Accordingly,  the  board 
adopted  an  ordinance  making  it  unlawful  for  any 
person  to  go  on  school  property  after  sundown. 
Exempted  were  employees  while  acting  within  the 
scope  of  their  employment  and  any  participant  in  an 
extracurricular  activity  when  the  activity  had  been 
approved  in  advance  by  the  school  superintendent.  The 
district  court  found  the  ordinance  unconstitutional 
because  it  gave  the  superintendent  authority  to  make 
exceptions  to  it.  The  court  found  that  provision  of  the 
ordinance  to  be  "an  unconstitutional  grant  of  legisla- 
tive authority."  The  superior  court  affirmed,  and  ap- 
peal was  taken  to  the  Court  of  Appeals. 

Holding:  The  Court  of  Appeals  reversed,  finding  that 
the  ordinance  does  not  delegate  either  legislative  or 
administrative  power  to  the  superintendent  but  instead 
defines  when  particular  conduct  will  be  unlawful  by 
reference  to  an  external  standard,  i.e.,  whether  a  person 
is  on  school  property  for  an  approved  activity. 


REGULATION  OF  OUT-OF-STATE  EDUCA- 
TIONAL PROGRAMS.  Nova  University  v.  The  Uni- 
versity of  North  Carolina,  No.  8010C176  (N.C.  Ct.  of 
Appeals,  July  15,  1980). 

Facts:  The  Board  of  Governors  of  The  University  of 
North  Carolina  denied  Nova  University's  application 
for  a  license  to  conduct  classes  in  North  Carolina  that 
lead  to  degrees  to  be  granted  in  Florida.  The  Board  con- 
tended that  G.S.  116- 15(b),  which  empowers  it  to  license 
out-of-state  institutions  before  the  institution  may  con- 
fer academic  degrees  in  North  Carolina,  also  empowers 
it  to  license  out-of-state  institutions  before  the  institu- 
tion may  teach  in  North  Carolina  students  who  are 
working  on  degrees  that  will  be  awarded  out-of-state.  It 
maintained  that  this  authority  is  inherent  because 
absence  of  control  over  the  in-state  teaching  would 


allow  Nova  University  to  "end  run"  the  statute.  The 
Board  also  contended  that  denial  of  this  authority 
would  undermine  its  ability  to  comply  with  its 
statutorily  mandated  duty  to  plan  and  develop  a  "coor- 
dinated system  of  higher  education."  The  plaintiff's 
motion  for  summary  judgment  was  denied,  and  the 
plaintiff  appealed. 

Holding:  The  Court  of  Appeals  reversed,  saying  that 
G.S.  1 16-1 5(b)  does  not  grant  the  Board  of  Governors 
power  over  Nova's  in-state  instruction.  If  the  Board's 
power  were  as  broad  as  the  Board  claimed,  the  court 
said,  it  would  regulate  "Nova's  right  to  teach,  which  is  a 
restriction  on  freedom  of  speech."  The  court  said  that 
such  power  would  raise  constitutional  issues,  a  result 
that  militates  against  inferring  this  power  from  the 
statute.  Thus  it  concluded  that  G.S.  11 6- 15(b)  does  not 
grant  the  Board  power  to  license  or  regulate  Nova  Uni- 
versity in  its  teaching  program  as  long  as  Nova  does  not 
confer  degrees  in  North  Carolina. 


NOW  AVAILABLE 


Reduction  in  Force: 

Legal  Issues  and 
Recommended  Policy 

Robert  E.  Phay 


This  timely  monograph  is  a  complete  guide  to 
legal  problems  encountered  if  the  need  arises  to 
reduce  personnel.  It  answers  the  many  complicated 
questions  that  confront  the  school  administrator 
and  boards  of  education  that  have  to  address  this 
sensitive  legal  issue.  Published  by  NOLPE,  the 
book  is  available  from  the  Institute  of  Government. 

$6.95  plus  sales  tax. 

Publications  Office 

Institute  of  Government  059A 

The  University  of  North  Carolina 

at  Chapel  Hill 
Chapel  Hill,  North  Carolina  27514 


